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DECISION RECOMMENDATIONS 

That the Committee: 

1. Approves the application to divert public footpath D79 and authorises legal services 
to make an order under section 119 of the Highways Act. 

 

1 PURPOSE OF THE REPORT 

1.1 To consider an application (Appendix A) submitted on 27th of September 2021 by 
John Gregory of Wright Hassall on behalf of Whissendine Farms Limited to divert 
part of public footpath D79 in the parish of Whissendine. Subsequent modifications 
resulted in the proposal illustrated on the plan attached at Appendix B. 

1.2 The application is made under section 119 of the Highways Act 1980 (the 1980 Act), 
which gives the highway authority (Rutland County Council) the power to make 
orders to divert footpaths, bridleways, or restricted byways in the interests of the 
owner, lessee or occupier of land where it is expedient. 

2 BACKGROUND AND MAIN CONSIDERATIONS 

2.1 Agents for the landowners sought pre-application advice from the authority in 
relation to their proposal, which is linked to the current refurbishment, diversification, 
and regeneration of Whissendine Lodge Farm (2022/0250/MAF), which was 
approved on the 7th of October 2022. 



2.2 An initial proposal for a longer diversion was considered by the Rutland Countryside 
(Local) Access Forum at a meeting held on the 6th of October 2021. Members were 
concerned about the additional maintenance liability that would be generated by the 
proposal. Both the Chair and William Cross felt there was an alternative route that 
should be looked at. 

2.3 An amended proposal was submitted on the 2nd of May 2022 (Appendix C) which 
forum members considered to be much improved, addressing their concerns about 
additional maintenance costs through a reduction in length and commitments to 
provide a hard (compacted aggregate) surface over enclosed sections, meaning 
that they would not need mowing. 

2.4 Public footpath D79 is approximately 1.7 km in length and connects Melton Road, 
Whissendine, with the A606 in Leicestershire. It’s a category 3 (rural) path that 
doesn’t feature on any promoted routes. Consequently, it appears relatively little 
public use. Part of the footpath coincides with a tarmac ‘road’ serving as the main 
access to Whissendine Lodge Farm. 

2.5 The applicant considers the diversion of footpath D79 to be (principally) in the 
interests of the owner of land who is seeking increased security and privacy around 
Whissendine Lodge Farm. 

2.6 Some element of public benefit is required from proposals to divert public rights of 
way in Rutland (see 4.4 below). In this case the public benefits include increased 
width and improved accessibility by upgrading parts of the paths surface, reducing 
the number of structures along the route and improving those that remain. There is 
also an offer to dedicate a short new footpath linking a layby on Melton to footpath 
E8 (Appendix D). 

2.7 Taking all this into account, the proposed diversion could be considered expedient 
in the interests of the owner/occupier and the public, as per section 2.3.4 of Rights 
of Way Advice Note 9. 

3 LEGAL FRAMEWORK 

3.1 Before exercising its powers, a surveying authority must consider whether a 
proposal meets the requirements of the 1980 Act. It must also consider any other 
relevant legislation, supplementary guidance, and policy. 

3.2 Section 119 of the Highways Act 1980: 

(1) Where it appears to a council as respects a footpath, bridleway or restricted 
byway in their area (other than one that is a trunk road or a special road) that, in the 
interests of the owner, lessee or occupier of land crossed by the path or way or of 
the public, it is expedient that the line of the path or way, or part of that line, should 
be diverted (whether on to land of the same or] of another owner, lessee or 
occupier), the council may, subject to subsection (2) below, by order made by them 
and submitted to and confirmed by the Secretary of State, or confirmed as an 
unopposed order,— 

(a) create, as from such date as may be specified in the order, any such 
new footpath, bridleway or restricted byway as appears to the council requisite 
for effecting the diversion, and 



(b) extinguish, as from such date as may be specified in the order or 
determined in accordance with the provisions of subsection (3) below, the 
public right of way over so much of the path or way as appears to the council 
requisite as aforesaid. 

An order under this section is referred to in this Act as a “public path diversion 
order”. 

(2) A public path diversion order shall not alter a point of termination of the path 
or way— 

 (a) if that point is not on a highway, or 

 (b) (where it is on a highway) otherwise than to another point which is on 
the same highway, or a highway connected with it, and which is substantially 
as convenient to the public. 

(3) Where it appears to the council that work requires to be done to bring the new 
site of the footpath, bridleway or restricted byway into a fit condition for use by the 
public, the council shall— 

 (a) specify a date under subsection (1)(a) above, and 

 (b) provide that so much of the order as extinguishes (in accordance with 
subsection (1)(b) above) a public right of way is not to come into force until the 
local highway authority for the new path or way certify that the work has been 
carried out. 

(4) A right of way created by a public path diversion order may be either 
unconditional or (whether or not the right of way extinguished by the order was 
subject to limitations or conditions of any description) subject to such limitations or 
conditions as may be specified in the order. 

(5) Before determining to make a public path diversion order on the 
representations of an owner, lessee or occupier of land crossed by the path or way, 
the council may require him to enter into an agreement with them to defray, or to 
make such contribution as may be specified in the agreement towards,— 

(a) any compensation which may become payable under section 28 above 
as applied by section 121(2) below, or 

(b) where the council are the highway authority for the path or way in 
question, any expenses which they may incur in bringing the new site of the 
path or way into fit condition for use for the public, or 

(c) where the council are not the highway authority, any expenses which 
may become recoverable from them by the highway authority under the 
provisions of section 27(2) above as applied by subsection (9) below. 

(6) The Secretary of State shall not confirm a public path diversion order, and a 
council shall not confirm such an order as an unopposed order, unless he or, as the 
case may be, they are satisfied that the diversion to be effected by it is expedient as 
mentioned in subsection (1) above, and further that the path or way will not be 
substantially less convenient to the public in consequence of the diversion and that 



it is expedient to confirm the order having regard to the effect which— 

(a) the diversion would have on public enjoyment of the path or way as a 
whole, 

(b) the coming into operation of the order would have as respects other 
land served by the existing public right of way, and 

(c) any new public right of way created by the order would have as respects 
the land over which the right is so created and any land held with it, 

so, however, that for the purposes of paragraphs (b) and (c) above the 
Secretary of State or, as the case may be, the council shall take into account 
the provisions as to compensation referred to in subsection (5)(a) above. 

(6A) The considerations to which— 

(a) the Secretary of State is to have regard in determining whether or not 
to confirm a public path diversion order, and 

(b) a council are to have regard in determining whether or not to confirm 
such an order as an unopposed order, 

include any material provision of a rights of way improvement plan prepared 
by any local highway authority whose area includes land over which the order 
would create or extinguish a public right of way.  

(7) A public path diversion order shall be in such form as may be prescribed by 
regulations made by the Secretary of State and shall contain a map, on such scale 
as may be so prescribed,— 

(a) showing the existing site of so much of the line of the path or way as is 
to be diverted by the order and the new site to which it is to be diverted, 

(b) indicating whether a new right of way is created by the order over the 
whole of the new site or whether some part of it is already comprised in a 
footpath, bridleway or restricted byway, and 

(c) where some part of the new site is already so comprised, defining that 
part. 

(8) Schedule 6 to this Act has effect as to the making, confirmation, validity and 
date of operation of public path diversion orders. 

(9) Section 27 above (making up of new footpaths, bridleways and restricted 
byways) applies to a footpath, bridleway or restricted byway created by a public path 
diversion order with the substitution, for references to a public path creation order, 
of references to a public path diversion order and, for references to section 26(2) 
above, of references to section 120(3) below. 

3.3 Section 149(1), Equality Act 2010: 

In considering this matter the decision maker must have regard to the Council’s 
duties under the Equality Act 2010. Pursuant to these legal duties Councils must, in 



making decisions, have due regard for the need to: 

(1) eliminate unlawful discrimination 

(2) advance equality of opportunity 

(3) foster good relations on the basis of protected characteristics 

4 POLICY FRAMEWORK 

4.1 Second Rutland County Council Rights of Way Improvement Plan (action 2C): 

Local authorities have discretion in how they exercise their powers to divert right of 
ways. Such decisions should not be taken lightly and when resources are limited so 
the ‘do-nothing’ option is going to appear far more appealing unless an application 
has clear public benefit. Otherwise, we're using our resources on a power, to the 
advantage of owners and occupiers, whilst possibly having to neglect our statutory 
duties which have wider benefits. 

5 CONSULTATION 

5.1 An initial proposal for a longer diversion was considered by the Rutland Countryside 
(Local) Access Forum at a meeting held on the 6th of October 2021. Members were 
concerned about the additional maintenance liability that would be generated by the 
proposal. Both the Chair and William Cross felt there was an alternative route that 
should be looked at. 

5.2 An amended proposal was submitted on the 2nd of May 2022 (Appendix C) which 
forum members considered to be much improved, addressing their concerns about 
additional maintenance costs through a reduction in length and commitments to 
provide a hard (compacted aggregate) surface over enclosed sections, meaning 
that they would not need mowing. 

6 ALTERNATIVE OPTIONS 

6.1 There is no requirement for local authorities to make public path orders; it’s a 
discretionary power not a duty. Committee members could, therefore, reject the 
application. 

7 FINANCIAL IMPLICATIONS 

7.1 All costs associated with the diversion, including officer time, advertising, and works 
on the ground, will be borne by the applicant. 

7.2 The (amended) proposal imposes virtually no additional maintenance liability on the 
council. The minor exception is a new culvert that has been constructed around 
point A on the draft order map (Appendix B).  

7.3 The new culvert has been constructed to a good standard and they’re generally low 
maintenance structures. Additionally, the applicant has indicated a willingness to 
either enter into an agreement to maintain the culvert going forward or provide a 
commuted sum. 

8 LEGAL AND GOVERNANCE CONSIDERATIONS 



8.1 Set out within the report. 

9 DATA PROTECTION IMPLICATIONS 

9.1 There are no significant data protection implications arising from the report. 

10 EQUALITY IMPACT ASSESSMENT 

10.1 An Equality impact Assessment has not been completed because the report does 
not propose a significant change to an existing policy or service provision. 

10.2 The general effect of the proposed diversion would be to improve / enhance 
accessibility of footpath D79. 

11 COMMUNITY SAFETY IMPLICATIONS (MANDATORY) 

11.1 There are no significant community safety implications arising from the report. 

12 HEALTH AND WELLBEING IMPLICATIONS (MANDATORY) 

12.1 There are no significant health and wellbeing implications arising from the report. 

13 CONCLUSION AND SUMMARY OF REASONS FOR THE RECOMMENDATIONS 

13.1 The proposed diversion is not considered to be substantially less convenient than 
the current route. The overall effect of the proposed development / diversion on the 
publics enjoyment of the route is neutral / slightly positive. 

13.2 It’s recommended, therefore, that committee members authorise the making of a 
public path diversion order by legal services, but also that confirmation of the order 
is conditional and will require the applicant to: 

13.2.1 Construct the new path to the satisfaction of the council, 

13.2.2 Dedicate the proposed new link path shown in Appendix D, 

13.2.3 Agree satisfactory maintenance arrangements for the new culvert and link path, 

13.2.4 Approval from the neighbouring landowners with regards to shared boundaries. 

14 BACKGROUND PAPERS 

14.1 Set out within the report. 

15 APPENDICES 

Appendix A – Diversion application 

Appendix B – Draft order map 

Appendix C – Amended diversion proposal 

Appendix D – Map showing proposed new footpath. 

A Large Print or Braille Version of this Report is available 
upon request – Contact 01572 722577. 
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Appendix B.  Draft order plan







Appendix C - Amended proposal 





Appendix D – Map showing proposed new footpath. 



 

 


